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Introduction

Establishment of a branch of a non-

Chinese banks can operate in Brussels (Belgium) by
setting up a branch, establishing a Belgian credit
institution, or by passporting a banking license
obtained in another country of the European
Economic Area (EEA)1 into Belgium. In that case,
banking services can be provided to Belgian clients
either through a Belgian branch, or through a branch
or banking subsidiary in another country of the EEA.

EEA credit institution

Foreign banks are regulated in Belgium mainly by
implementing European Union banking directives.
However, the European rules do not fully harmonise
the national regulation of non-EEA credit institutions.
They only state that EEA Member States may not
grant branches of non-EEA credit institutions more
favourable treatment than that accorded to branches
of credit institutions which have their head office in
the EEA.
Lists of Belgian law credit institutions, branches of
non-EEA credit institutions, branches of EEA credit
institutions and representative offices in Belgium are
available on the website of the Belgian Commission
for Banking, Finance and Insurance (CBFA). Many
EEA credit institutions carry out banking business in
Belgium using the freedom to provide services under
their European passport, without establishing a
branch in Belgium.
1

To open a branch of a non-EEA credit institution in
Belgium, a license needs to be obtained from the
CBFA.
The CBFA will only grant such a license after
consultation with the supervisory authorities of the
country where the credit institution has its seat, and
provided that certain home-country license
requirements have been met which are also required
for a license for a Belgian credit institution.
The CBFA will take into account the reciprocity
principle. The CBFA can refuse to grant a license if it
considers that Belgian banks do not have sufficient
access to the Chinese market. Currently, there are no
Chinese banks with a Belgian branch and, as far as
we know, no Memorandum of Understanding has
been agreed by the CBFA and the Chinese banking
regulator.
Some points to note:
(1)

The applicant will have to include a program
of proposed activities in its license
application.

The European Economic Area consists of the 27 countries of the European Union (ie Austria, Belgium, Bulgaria, Cyprus,
Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, The Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and the
United Kingdom), together with Liechtenstein, Iceland and Norway.
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(2)

The CBFA will, in principle, reach a decision
on the license application within 3 months
after a complete file has been submitted and
at the latest within 9 months after the
application was made.

notification at the latest two months after the
supervisory authorities of the home country regulator
have delivered to the CBFA the information file
required based on the European rules.

(3)

The CBFA can impose conditions on
granting a license.

Establishment of a representative

(4)

The branch will need to meet minimum
funds requirements of EUR 6,200,000.

(5)

The branch will need to comply with
requirements regarding the fitness of its
shareholders and managers, its
administrative organisation and the internal
controls, which also apply to Belgian credit
institutions.

Based on the reciprocity principle, the CBFA can
refuse to grant a license to a branch if the country of
origin of the credit institution does not offer the same
opportunity for access to its market. The CBFA can
also refuse to grant a license if it determines that the
incorporation of a Belgian subsidiary would be more
appropriate for the protection of public savings or for
the safe and prudent management of the institution.
Regarding the exercise of activities, branches will be
subject to a number of the same rules as Belgian
credit institutions. Branches will also be subject to the
supervisory authority of the CBFA.

Establishment of a Belgian credit
institution (with branches throughout
the EEA)
The procedure to establish a Belgian credit institution
is very similar to the opening of a branch of a nonEEA bank in Belgium and also includes a minimum
capital requirement of EUR 6,200,000. Nevertheless,
setting up a Belgian credit institution offers the
advantage that the Belgian banking license can be
passported throughout the EEA.
Therefore, non-EEA banks considering activities in
several European countries may wish to set up a
credit institution in one EEA jurisdiction, and then
obtain passports for branches in the different EEA
countries where they wish to become active.
A branch of a credit institution already licensed in
another country of the EEA will not need to apply for
a license in Belgium. It will be able to start activities
based on a European passport, as soon as the CBFA
has notified the credit institution that the branch has
been registered. The CBFA will in principle make this
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office in Belgium
A 'representative office' can also be established in
Belgium. The function of a representative office is to
maintain contact with other banks and with the
European and Belgian authorities. Representative
offices are not licensed to conduct banking activities
or to market specific banking activities of their parent
bank.

The acquisition of banks or other
financial institutions
A merger between financial institutions or the
acquisition of a financial institution is subject to the
approval of the CBFA. The CBFA may block a merger
if there is a need to ensure sound and prudent
management of the relevant institutions. This criterion
is quite vague and the European Commission has
proposed a new directive that will introduce specific
criteria and harmonise the approval procedures in the
different Member States of the European Union.
A merger between banks or other financial institutions
or the acquisition of banks or other financial
institutions must be notified to the European
Commission if the concentration has a Community
dimension. A concentration has a Community
dimension where:
¡

the combined aggregate worldwide turnover of all
the undertakings concerned is more than EUR
5000 million; and

¡

the aggregate Community-wide turnover of each
of at least two of the undertakings concerned is
more than EUR 250 million,

unless each of the undertakings concerned achieves
more than two-thirds of its aggregate Communitywide turnover within one and the same Member
State.
A concentration that does not meet these thresholds
has a Community dimension where:
¡

the combined aggregate worldwide turnover of all
the undertakings concerned is more than EUR
2500 million;
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¡

in each of at least three Member States, the
combined aggregate turnover of all the
undertakings concerned is more than
EUR 100 million;

¡

in each of at least three Member States included
for the purpose of point (b), the aggregate
turnover of each of at least two of the
undertakings concerned is more than
EUR 25 million; and

¡

the aggregate Community-wide turnover of each
of at least two of the undertakings concerned is
more than EUR 100 million,

unless each of the undertakings concerned achieves
more than two-thirds of its aggregate Communitywide turnover within one and the same Member
State.
It must be noted that for credit institutions and other
financial institutions, a specific definition of turnover
applies.
A merger between banks or other financial institutions
or the acquisition of banks or other financial
institutions must be notified to the Belgian competition
authority if the concentration has a Belgian
dimension. A concentration has a Belgian dimension
where:
¡

the undertakings concerned, taken together,
have a total turnover in Belgium, of more than
EUR 100 million; and

¡

at least two of the undertakings concerned each
have a turnover of at least EUR 40 million in
Belgium.

Tax treatment of banks in Belgium
A bank in the form of a company resident in Belgium
will be subject to corporate income tax on its profits at
a standard rate of 33.99%. However, the effective
taxation rate can be substantially lower than the
nominal rate as a result of a unique feature of Belgian
tax law: the notional interest deduction. The notional
interest deduction provides for a deduction for the
cost of equity, which is equal to the adjusted amount
of the company's equity multiplied by an interest rate
determined each year on the basis of the interest rate
for 10-year Belgian Government bonds. This means
that the taxable basis of a Belgian bank is reduced by
the notional interest deduction (based on the equity
financing) and by genuine interest payments
(in relation to debt financing). In addition, the
deduction of interest expenses is, in principle, not
subject to any thin capitalisation rules. Tax losses can
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be carried forward for an indefinite period. Capital
gains on shares are generally fully exempt if they
relate to companies subject to a normal taxation
regime (no minimum participation requirement), and
dividends distributed on the shares are currently
exempt up to 95% (subject to certain minimum
participation conditions). Belgium has an extensive
double tax treaty network (including treaties with
Hong Kong and Macau).
Belgian branches of non-resident companies are
generally subject to a similar tax regime.

Allen & Overy's regulatory and M&A
experience
Allen & Overy is a recognised premier international
legal practice, with over 5,500 staff and more than
500 partners. We operate out of 31 major centres
worldwide and have a strong presence in Europe and
Asia. Our legal expertise and knowledge of key
players and authorities provide a tangible competitive
edge for our clients, whether they are raising capital,
buying or selling businesses or restructuring for
competitive reasons.
We have one of the world’s leading finance practices,
having been instrumental in nearly all major
developments in the modern financial markets. Our
Belgian banking & finance and corporate practices
offer a complete service to foreign and domestic
banks, financial institutions and companies. Also, our
top tier M&A practice has longstanding and extensive
experience in advising financial institutions and other
market participants on M&A deals and on various
areas of regulatory practice, such as financial
services and products, clearing and settlement,
brokerage, custody, derivatives and funds. Our team
is consistently ranked first for the number of M&A
deals in Benelux.
Our lawyers work closely together with our banking
and corporate teams in London, Frankfurt,
Amsterdam, Paris and other jurisdictions in Europe,
Asia and the United States. Our combination of
corporate, leveraged finance, capital markets,
securitisations and regulatory expertise and our
leading international network makes us uniquely
placed to advise our clients on transactions in the
financial services sector.
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Key contacts
If you require advice on any of the matters raised in this document, please contact
Brussels
Pierre-Olivier Mahieu
Tel +32 2 780 2619,
pierreolivier.mahieu@allenovery.com
Peter Bienenstock
Tel +32 2 780 2400,
peter.bienenstock@allenovery.com

Shanghai
Matthias Voss
Tel +86 21 3896 5000,
matthias.voss@allenovery.com
Beijing
Yvonne Ho
Tel +86 10 6535 4327,
yvonne.ho@allenovery.com
or your usual contact at Allen & Overy.

Allen & Overy LLP
Tervurenlaan 268A av. de Tervueren B-1150 Brussels Tel +32(0)2 780 2222 Fax +32(0)2 780 2244 www.allenovery.com
Allen & Overy maintains a database of business contact details in order to develop and improve its services to its clients. The information is not traded with any external
bodies or organisations. If any of your details are incorrect or you no longer wish to receive publications from Allen & Overy, please contact
privacy.belgium@brussels.allenovery.com.
In this document Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term partner is used to refer to a member of Allen & Overy LLP or consultant
with equivalent standing and qualifications, or an individual with equivalent status in one of Allen & Overy LLP's affiliated undertakings.
This fact sheet was written by Allen & Overy LLP Belgium. It summarises some key initial issues and does not constitute definitive legal advice. Formal legal advice should be
sought before taking any action.
Allen & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Bangkok, Beijing, Bratislava, Brussels, Bucharest (associated office),
Budapest, Dubai, Düsseldorf, Frankfurt, Hamburg, Hong Kong, London, Luxembourg, Madrid, Mannheim, Milan, Moscow, Munich, New York, Paris, Prague, Riyadh
(associated office), Rome, São Paulo, Shanghai, Singapore, Tokyo, Warsaw.
© Allen & Overy LLP 2008. This document is for general guidance only and does not constitute definitive advice. I MKT 3306592
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